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Julv 18. 2003

Marlene H Dortch. Secretary

Federal Commuications Commission

Office of the Scerctary Via Federal Express
9300 East Hampton Drive

Capitol Heights, MD 20743

Dear Federal Communications Commission:

Please find enclosed Petition for Review filed on behalf of LoTel, Inc. 1 have included an
additional four (4) copics of the Petiion, Exhibits and a Certificate of Service. Please contact
our office should there be any questions

In accordance with the Second Report and Order and further Notice of Proposed Rulemaking
Adopted April 23, 2003 1n Docket 02-6. FCC 03-101, we have placed Docket Number 02-6 on

the Petittion [ this 1s not correct, please advise at once.

Respectiully,

L awrence M Brenton

LMB/tlb _ o1 ’7‘

ce D. Scott Barash. Esg



In the Matter of
Request for Review by LoTel, Tnc
d/b/a Coordinated Billing, of Decision
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To The Commission

July 18, 2003
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I. SUMMARY
LoTel. Inc d/b/a Coordmated Billing (“LoTel™). by its counsel, hereby requests that the
Commussion review de novo the attached Decision (Exhibit A) of the Umiversal Service
Admuistrative Company (“USAC”™) pursuant to 47 C F R § 54.719 through 47 CF R § 54.725
By an mmtal letter of September 12, 2001 (Exhibit B, the cnclosed 2001 499-A form and
instructions are omitted) rejecting the duly filed 2001 499-A form and 1its May 22, 2003
Decision. USAC retuses to accept LoTel’s 2001 torm 499-A This action is contrary to the
USAC T'orm 499 Instructions, beyond USAC’s authonty delegated 1t by the Commission and
contrary to Petitioner’s contractual agrecements with ats underlying carrier, QAL Inc. As a
consequence, USAC has wrongtully billed Lo'Tel Universal Service Fund charges by invoices
issued during the months of January through June, 2001 By this Petition, LoTel urges the
Commission to reverse these actions of USAC and determine that QAL Inc rather than LoTlel 1s
liable for such charges and all related nterest and Jate charges
All factual assertions herein are supported by the attached documentation and Petitioner’s
Declaration
IL BACKGROUND
As can be seen by the USAC letter rejecting LoTel’s 2001 form 499-A filing (Exhibit B)

this matter 1s onc of five virtually 1dentical proceedings involving five carriers.! Each of the five

! The carriers are Inmark, Inc d/b/a Preferred Billing, American Cyber Corp, Coleman Enterprises, Inc,
LoTel, Inc d/bra Coordinated Billing and Protel Advantage d/b/a Long Distance Service  Petitions for Review for
ail five carriers are being filed simultaneously with the Commssion The major circumstance differentiating the five
carriers s the bankruptey filngs by Coleman Enterprises and American Cyber, each of which filed Chapter 11
proceedings In addition, 1t appears that with regard to American Cyber, QAI did not pay USAC invoices for some
extensive period of time m the year 2000, as its monthly invorces during the first six months of 2001 totaled less
than $30,000 00 each, exclusive of late payment penaluies, but its balance as invoiced by USAC in June 2001 totaled
approximately $420.000 00



carriers was. i calendar year 2000. a reseller of long distance telecommunication services. Each
contracted with QAL Inc, for wholesale provision of underlying long distance service.
Wholesale service was provided pursuant Lo contract (Exhibit C) by which QAI provided
underlying long distance service and billing and collection, payment of all expenses associated
with the provision of services, expressly including Universal Service Fund charges and payment
(o the resclling carrier of net proceeds after collection of a commission by QAl

[n practice, there was virtually never a “margin” or funds available for payment to the
reseller after payment of expenses and its commuission. according to the methodology by which
QAI calculated expenses associated with the provision of services. In practice, virtually the only
funds paid by QAI to the resellers consisted of what QAL deemed to be “optional” advances
made pursuant to the contract. which QAI evidently then booked as loans to the resellers.

The contractual agrecments and course of dealing between the parties clearly established
that QA billed for, collected and reserved Universal Service Fund Charges in 2000 and was
obligated to pay such charges when invoiced for them by USAC through June ot 2001 These
contracts and this course of dealing werc consistent with USAC instructions, which clearly
provide that every wholesaler of services must report on 1ts own account and therefore pay all
Universal Service Fund charges gencrated by revenucs attributable to resellers in the absence of
documentation estabhishing that the reseller 1s obligated to do so (Exhibit D, page 15 of 2001
499-A Instructions) The wnstructions for the September, 2000 499-8 form and for the 2000 499-
A form contamn similar language, also mcluded in Exhibit D In this case, the parties agreed (o

exactly the opposite procedure, the wholesaler undertook the responsibility to bill for, collect and



pay Universal Service Fund obligations direetly. There is no prohibition against carriers making
such an agreement.

Each of the resellers received correspondence dated August of 2000, likewise confirming
that QAL bore responsibility for payment of Universal Service Fund charges (Exhibit [). The
ongoig relationship between QAl and each of the resellers became disrupted in November and
December of 2000, when QAL engaged in a dispute with 1ts underlying long distance provider,
Sprint, resulting in termination of the provision of services and loss of a substantial portion of
cach reseller’s customer base. In March of 2001, QA1 requested of the three resellers not then in
bankruptey (Protel, LoTel and Inmark) that they assume responsibility for payment of Universal
Service Fund charges (Exhibit E). which request was unequivocally refused (Exhibit I)
Consistent with the contractual agreement of the parties. their course of dealing, and the 499-A
mstructions, each of the five reselers filed 2001 499-A forms (Exhibit G) explaining the
obligation of QAL to report calendar year 2000 revenues and pay the resulting Universal Service
Fund charges. These forms were rejected collectively by USAC, resulting in letters of appeal
(Fxhibit H). Undersigned counsel contacted USAC on several occasions to inquire about the
status of these appeals On May 22, 2003, USAC 1ssued its Administrator’s Decision on
Contributor Appeal (Exhibit A), denying all appeals. LoTel requests de novo review and

reversal of this Admimstrator’s Decision



ill. ARGUMENT

A. Universal Service Administrative Company does not have
authority to reject a signed and filed 499-A form

rhe Universal Service Admunstrative Company has not been granted the authority to
reject 499-A forms It has been granted the authonty to audit forms, conduct inquiries and seek
information but nowhere has it been granted the authority to receive a duly executed and
completed form 499-A and choose to disregard 1t as it has done 1n this case. The Administrator
has expressly been denied the authority to act i doubtful situations without first sceking
Commisston Guidance 47 C.F.R § 54702 (¢) Rejecting filed 499 forms is clearly a power
denied the Admimstrator.

Nor does the Administrator havc the authority to reject a contractual arrangement
between carriers whereby the wholesale carrier agrees to pay Universal Service Fund charges, as
USAC purports to do in 11s Decision.

Further, such action violates USAC’s own 499 [nstructions.

The Instructions issued by the Universal Service Admunistrative Company for 499
reporting to have been given the force of regulations by the Commussion. See, for example, In

the Matter of Request for Review by ABC Cellular Corporation, DA 02-3474, Order adopted

December 16, 2002. In addition to citation to numerous Instructions as authority, the Order
further recognizes, 1n footnote 10. that by virtue of portions of the Instructions adopted 1n
connection with the preparation of 499 forms, contractual agreements between carriers at least in
situations 1nvolving the transfer of customers will be honored in terms of the allocation of

responsibility for payment of Universal Scrvice Fund charges.



In the present case. the Universal Service Administrative Company Decision on
Contributor Appeal 1s based primanly 1l not exclusively on the Administrator’s determination
that the Instructions are not to be followed Contrary to the express language of the Instructions,
under the Decision the wholesale carrier 1s not to mclude on its report of end user revenues those
revenues for which it expressly agreed with the reselling carrier 1t would collect and pay
Universal Service Fund charges Further, the agreement between the parties 1s disregarded.

I fact the 499 Instructions do constitute regulations or at the very least reflect rules by
which carriers may govern their operations. by what authority does the Admimstrator disregard
not only the Instructions but also a contractual arrangement between a wholesale carrier and
reseller expressly cratted to comply with the Instructions? The Petitioner submuts that the
Admimstrator has committed clear crror by negating the contractual agreement between carriers
and disregarding the Instructions

In support of the Decision, the Adnunistrator states (without citation of any authority)
“This demonstrates why FCC regulations and USAC do not allow USE obligations to transfer to
a third party.” This crucial sentence ignores those portions of the Instructions which relate to the
reporting obligation of wholesale carriers and reseller carriers. There 1s no attempt here to
transfer an obligation; 1t originates with the wholesaler, QAT, and should stay there as agreed.

QAI 1s not merely some mysterious “third party” to which obligations are sought to be
“translerred” By Tnstruction, QALl 1s the carricr responsible for reporting 499 revenues except in
transactions in which 1t obtains from the reseiling carrier confirmation and agreement to report

499 revenues and pay the resulting USF charges. In the present case, the carriers cxpressly



crafied their agreements to provide that the wholesale carrier, QAI, would collect and pay USF
charges

The Admimistrator is perhaps also somewhat disingenuous in characterizing QAL as ‘a
third party, to whom UST obhgations are being transferred”  The Administrator directly billed
QAT for USI' obligations for a number of years It received and accepted payments from QAL
By means not revealed to Petitioner. the Administrator chose n 2001 to transfer bilhngs,
including substantial unpaid account balances, late payment charges and interest to Petitioner
Had the Administrator instead followed its own Instructions as well as the contractual agreement
between the carriers, it instead would have continued to bill QAT all of these charges through
June of 2001

B. The Universal Service Fund Charges in Question
are the Obligation of QAl and not LoTel

it 1s beyond dispute that under the agreement between the parties, QAI undertook
responsibility as wholesaler (o pay Universal Service Fund charges See Exhibit K. See
Paragraph 2(a) and Schedule 2, paragraph 1(c) of Extubit C. QAI also billed for and collected
such charges. Sece Exhibit K This contractual arrangement is consistent with the Universal
Service Administrative Company instructions, which provide that the wholesale provider of
telecommunication services is obligated to pay Universal Service Fund charges in the absence of
an agreement by the reseller to do so Here the agreement was exactly to the contrary and was
agarn confirmed through the exchange of correspondence between QAT and three of the resellers
m March of 2001, wherein QAI again confirmed tts obligation to pay Universal Service Fund

charges unless the resellers assume the obligation to do so, which they refused.



Because two of the reseliers in question, American Cyber and Coleman Enterprises, filed
bankruptcy proceedings, several documents have come 1o light in the course of those and
continuing court proceedings which further confirm the obligation of QAl to pay the charges 1n
guestion,

In the Deposition of David Wiegand taken October 25, 2002 (excerpt attached as Exhibit
. Mr Wiegand confirmed his understanding that QAT was obligated to and n fact did pay
Universal Service Fund charges, which 1t in turn hilled to end user customers and reserved for
payment of such charges.

In addition to the express terms of the carriers’ agreements, fairness and equity require
that the agreement between QAI and the resellers for apportionment of Umiversal Service Fund
charges not be negated by USAC, for the reason that QAL in fact billed for and collected the
funds to be used to pay the Universal Service Fund charges that appeared on invoices during the
first six months ot 2001,

Because QAL without the knowledge or mvolvement of LoTel, caused services by Sprint
to be disrupted. LoTel's customer base was nearly destroyed by the beginning of calendar year
2001, leaving 1t without revenues, reserves or simply the funds required to pay USAC mvoices
during the first six months of 2001  QAIl, on the other hand, had billed for, collected and
reserved those very funds

In fairness and n equity and under the terms of the contractual agreement between QAL

and the resellers and further, in compliance with the 499-A instructions, all Universal Service

l'und obligations billed during the first six months of 2001, based as they were on calendar year



2000 activities. were and should be determined by the Commussion to be the obligation of QAI
and not of LoTel.
IV.  CONCLUSION
Petitioner respectfully requests that on review, the Commission determine all universal
service fund obligations charged 1t prior 1o July of 2001 including penalties, late charges and

interest, be determined to be the oblhigation of QAI, Inc. and not petitioner.,
Respectfully submitted,

LOTEL, INC.
D/B/A COORDINATED BILLING

By: i

David G Crocker

Lawrence M Brenton

Early, l.ennon, Crocker & Bartosiewicz, PLC
900 Comerica Building

Kalamazoo, MI 49007

(269) 381-8844

Tts Counsel
7 2003

July ,
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Administrator’s Decision on Contributor Appeal



USAC Universal Service Administrative Company

Adnmurnsirator s Decision on Contributor Appeal

May 22, 2003

BY FEDERAL [XPRESS

Luwrence M Brenton

Larly, I ennon. Crocker & Bartosiewicz, P 1. C
900 Comenica Building

Kalamazoo, M1 49007-4752

RE Amencan Cyber Corp, Inmark, Inc ; Protel Advantage, Inc , LoTel, Inc.,
Coleman Enterpnses, Inc (Fier IDs 819152, 814681, 809181, 819396,

808522)

Dear Mr Brenton

After thorough review, the Umiversal Service Admimistrative Company (USAC) has
coimpleted 1ts evaluation of the [ ctters of Appeal (Appeals) on behalf of American Cyber
Corp d/b/a Discount Plus f/k/a Key Communications, Inmark, Inc d/b/a Preferred
Billing, Protel Advantage. Inc d/b/a Long Distance Savings, LoTel, Inc. d/b/a
Coordinated Billing Services, Coleman Enterpriscs, Inc d/b/a Local Long Distance
mdividually ~“Appeltant”, collectively, “Appcllants™)  The Appeals address USAC’s
rejection of FCC Forms 499-A reporting zero revenue (or the period January 1 -
December 31, 2000

Background

LISAC recened two timely submussions. each marked as “original™. of Forms 499-A
reporting 2000 annual revenue from Appellants  Becausc the forms were incomplete
LISAC returned all origmal forms with an attached explanation worksheet requesting the
forms be resubmitted - Appellants submitted 1evised Forms 499-A reporting zcro
mterslate revenue for 2000 and included documents stating that a third party, QAL Inc,
had assumed tesponsibilits for reporting revenue and paying charges on Appellant’s
behat T USAC returned all revised Forms 499-A and included a rejection letter, dated
september 12, 2001, which explained why Appellants arc each responsible for reporting
and paying an Umiversal Service Fund (USF) obhgation  Further, USAC has no record of
QA r.ll;jbllﬂ]lﬂg responstbihty for reporting revenue and paying charges on behalf of
Appellants

P20 sucer, NW O Sue 600, 8 ashgton 3O 20037 Verce 2027760200 Eax 202 776 DDSD
Visitns onhine al fitfp Ywww umversalsenvice org



Lawrence M Brenton

Early, Lennon, Crocker & Bartosiewicz, P L.C
May 22, 2003

Page 2

Discussion  Appellants appeals must be demed Appellants argue that USAC does not
have “jurisdiction, authority or discretion to “reject” or choose to ignore a properly filed
form 499-A 7

FCC regulations specifically require USAC to compare revenue mformation collected'
and grve USAC audit authonty © See C F R. §§ 54.702(f) and 54.707

Documentation provided with the Appeals included correspondence between Appellants
and QAL Inc. that discuss what QAT Inc ’s obligations were with regard to filing of
revenue reporting forms and at one point question whether QAI had accurately reported
revenuce, or 1n fact reported revenue at all This demonstrates why FCC regulations and
USAC do not allow USF obhgations 10 transfer to a third party Appellants acknowledge
tn the Appeals that it would be improper for USAC to rely upon information provided by
a therd panty

The FCC approyes ail Forms 499-A and accompanying instructtons  As stated m
USAC’s September 1202001 rejection letter, and on the FCC-approved instructions that
accompamed the Form, each cnfity 1s required to report and contnbute. In fact, FCC
regulations refer specifically 1o information that a contributor must submit to USAC? and

' (D) Trursuant to its responsibihay for billing and collecting contnibutions, the Admimstrator shali
compare periodically mformation collecied by the admunstrator of the TRS Fund from TRS Fund
Waorksheets with information submutted by contributors on Universal Service Worksheets to venfy the
accuracy of informauon submitted on Universal Service Worksheets When perfornung a companson
of contributor informaton as provided by this paragraph, the Adminsstraior must underiake company-
by-company compansons for all enfities filing Umversal Service and TRS Fund Worksheets
Auditcontiols The Administrator shall have authority te audit contributors and carriers reporting data
1o 1the admunsstrator The Adimumstiator shall establish procedures o verify discounts, offsets, and
suppot amoeunts provided by the universal service support programs, and may suspend or delay
discounts, offsets, and suppaort amounts provided by the universal service support programs, and may
suspend or delay discounts, offsets. and suppoert amounts provided to a carrier if the carmier fa1ls to
provide adequale verificanion of discounts, offsets, or support amounts provided upon reasonable
request, ot if directed by the Comrussion 1o do se [he Admimstrator shall not provide
temmbursemenis, offsets or support amounis pursuant (o part 36 and § 69 116 through 69 117 of this
chapter, and subparts D F, and G of this part (o a carner until the carrier has provided to the
Admmstrator a true and correct copy ol the decision of a state commission designating that carmer as
an ehgible iclecommuaications cartier i accordance with § 54 201
* Conttbutor 1cporting requirements (a) € ontributions shall be calculated and filed in accordance with
the Universal Service Worksheet [he lelecommunications Reporting Worksheet sets forth
informanion that the contrbutor must subnut to the Administrator on a quarterly and annual basis The
Conunssion shall announce by Pubhe Nonee pubhished i the FEDERAL REGISTER and on its
websiie the manner of payment and dates by which payments must be made An officer of the
vontrtbutor must certfy to the truth and accuracy of the Universal Service Worksheet, and the
Commission o the Admimnisttator may «enfy any information contained n the Universal Service
Worksheel at the discrenion of the Commission - The Administiator of the Telecommunications Relay
Scrvice Fund shall provide data repotied on the [elecommunications Relay Service Worksheet to the
Admnistator so that the Administrator mey venfy mformanon contained 1 the Universal Service
Worksheel  naccurate o1 untruthful informution contaimed i the Universal Service Warksheet may
lead o prosecunon wnder the ciinnnal provisions of Tide 18 ot the United States Code  The
vdmunsirator shall adsise the Commission of any enforcement ssues that anse and provide any



Lawrence M. Brenton

Early, Lennon, Crocker & Bartosiewicz, P.L C.
May 22, 2003
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direct USAC to erther estimate or verfy information in instances where revenue 1s not
reported or 1s inaccurately reported * See C.F.R. §§ 54.711 & 54 713. While a third party
may provide a service and file forms on another’s behalf, the obligation to file the forms
and the obligation 1o make payment to the USF remains the obligation of each entity. A
third party does not assume the responsibility the obligation for payment for any of its
resellers

USAC s review of Appellant’s subsequently filed Forms 499 which report revenue for
periods after 2000 show that Appellants continue to report interstate revenue  Yet the
revised Forms 499-A reporting 2000 revenue that Appellant’s filed reported $0 interstate
revenue. USAC has determined that Appellant’s revised Forms 499- A reporting 2000
revenue werc tnaccurately submutted.

Dectsion on Appeal Densed.

USAC hereby demies Appellant’s Appeal

suggested response

Y Contributors’ failure to report or to contributeS4 713 Contributors' failure to report or to contribute
A contubutor that fails to file 3 Telecommunicanions Reporting Worksheet and subsequendy 1s billed
by the Admumstrator shall pay the amount for which 1t 1s billed  The Admuoustrator may bill a
contributor a4 separate assessmend for reasonable costs incurred because of that contributor's filing of an
untruthtul o1 naccurate  Telecommunications  Reporting  Worksheet,  failure to file  the
Telecommuuaications Reporting Worksheet, or fate payment of contributions Failure to file the
Felecommunicanons Reporting Worksheet ot 1o submut required quarterly contnbutions may subject
the confributor 1o the enfoicement provisions of the Act and any other applicable law  The
Adiminisnaton shall advise the Commussion of any enforcement issues that arse and provide any
suggested response - Once a contributor comphies with the Telecommunications Reporting Worksheet
ﬁlmg requirements, the Adminstrator may refund any overpayments made by the contributor, less any
fees mlerest or casts
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If you disagree with USAC s response to your Appeal, you may file an appeal with the
Federal Communications Commuission (FCC) within 60 days of the date of this letter.
The FCC address where you may direct your appeal 1s

Federal Communications Commission

Office of the Secretary

445 12th Street, SW, Room TW-A325

Washington, DC 20554

Sincerely,

USAC

Universal Service Admimistratn e Company

v Amta Cheng, FCC Common Canner Buieau
Jlames Shonk, FCC Toforcement Bureau
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EXHIBIT B

USAC Letter Dated September 12, 2001
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